IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR SARASOTA COUNTY, FLORIDA
FELONY DIVISION
STATE OF FLORIDA,

Case No: 2022CF9058
JEFFREY RICHARD PARKER,

Defendant,
/

ORDER ON MOTION FOR NEW TRIAL

I. Case History

Defendant was charged by Third Amended Information with four offenses, all occurring on
August 21, 2022:

Count 1: Burglary of a Structure, Conveyance or Dwelling with Assault or Battery, a life
felony.

Count 2: Sexual Battery, Defendant and Victim 18 years or older; by digital penetration of
vagina, a second degree felony.

Count 3: Attempted Sexual Battery, Defendant and Victim 18 years or older, by an attempt to
penetrate or have union with anus or vagina, a third degree felony,

Count 4: Attempted Sexual Battery, Defendant and Victim 18 years or older, by attempting to
have oral union with the vagina, a third degree felony.

On September 26, 2025, the jury returned a guilty verdict on all counts. Defendant’s motions for
directed verdict or judgment of acquittal were timely and denied.

The case is before the court on Defendant’s Motion for New Trial raising two primary issues,
both of which implicate Rule of Criminal Procedure 3.600. First, defense argues that in rebuttal
closing argument the prosecutor made highly improper comments that substantially prejudiced
Mr. Parker, thereby requiring retrial on all counts. Second, as to Count 1, defense urges the court
to review the record and determine the verdict is contrary to the weight of the evidence and to
grant a new trial on that basis.

A. RULE 3.600. GROUNDS FOR NEW TRIAL
The court begins its analysis with the pertinent provisions of the applicable rule:

(a) Grounds for Granting. The court shall grant a new trial only if: ... (2) the
verdict is contrary to law or the weight of the evidence;



(b) Grounds for Granting if Prejudice is Established. The court shall grant a new
trial if substantial rights of the defendant were prejudiced because ... (5) the
prosecuting attorney was guilty of misconduct; or

(8) for any other cause not due to the defendant’s own fault, the defendant did not
receive a fair and impartial trial.

B. Application of Rule 3.600 (b): Improper Argument (Counts 1-4)
When addressing the jury in rebuttal argument, the prosecutor made the following remarks:

... And, members of the jury, all of the puzzle pieces fit together in this case

to show us that L.P. was telling the truth about what happened because L.P.
doesn’t have anything to gain from this. She wasn’t paid to be here like Dr.
Arrieta was by Defense Counsel. You know, the defendant is not bankrolling her
house, bankrolling her school, doesn’t have a vested interest in this, L.P. was
violated and wanted her attacker held accountable because he felt entitled,
because he felt that he wasn’t going to be held accountable by any of you, that he
was above the law, because she owed him.

Well, members of the jury, that’s not what the law says. That’s not what the
evidence says. And we also heard from Analyst Meehan that once they get their
answer, they stop. Because this isn’t a who-done-it. L.P. knew her attacker. And
the DNA corroborates what L.P. told us, the injuries inside of her body after the
defendant violated her.

And then she sat in here in front of all of you and she was violated again.

You saw that cross. Well, why didn’t you scream louder? Why didn’t you fight
harder? Why didn't you lock your own bathroom door in your house while you
were by yourself? 2025, that's what we 're saying? Is that she deserved what he
did 1o her body? (Transcript of Excerpts of Trial at pgs. 151-152, Emphasis
added.)

There were no contemporaneous objections. Counsel made his concerns known after
argument had been concluded. The court agreed the comments were improper but denied
further relief. The issue of waiver by silence is not an issue at this stage of the case. In
considering relief under Rule 3.600, this concept does not apply and the court is free to
consider the matter on the merits. The preservation rule applies to raising issues on
appeal, not to motions for new trial. Rohinson v. State, 989 So. 2d 747 (Fla. 2d DCA
2008).

So, the threshold question is whether these remarks are so egregious as to deny Parker his
constitutional rights to a fair trial. Case law is helpful.

There are at least two aspects of this argument that are problematic for the State. First, this
statement accused defense counsel of re-victimizing L.P. when she was cross examined, In



effect, the prosecutor was telling the jury, “She suffered when she was assaulted by defendant,
and she suffered again as a witness, this time at the hands of Parker’s lawyer,” equating her
attack to what she experienced when questioned in court.

These remarks were not, as the State claims, fair rebuttal to anything the defense raised in their
closing. A careful review of the transcript reveals little that justifies the disparaging and
excessive language cited above. Defense counsel’s comments were well within the bounds of
permissible argument and do not form a legitimate basis for this part of the State’s rebuttal.

The second problem, related to the first, is that these statements were a personal attack on
opposing counsel, having the effect of evoking an emotional response to defendant’s crimes and
distracting the jury from its role to decide the case on evidence, not on an attorney’s alleged
impropriety in his manner of victim cross examination.

Several cases from the Second District address the issue of re-victimization. In Jenkins v. State,
563 So. 2d 791 (Fla. 2d DCA 1990), during closing the State made a reference to re-
victimization. The court said, “Such remarks constitute a personal attack on opposing counsel
and are clearly improper,” reversing for additional misstatements. In Brown v. State, 593 So. 2d
1210 (Fla. 2d DCA 1992), cumulative improper remarks by the prosecutor, including re-
victimization by having the complainant testify in court, appealed improperly to sympathy,
created a hostile emotion toward the accused, and were an illegitimate expression of personal
belief, thereby prompting a new trial. (/d. 1211- 1212).

And in Neeley v. State, 210 So. 3d 769 (Fla. 2d DCA 2017), in the context of an ineffective
assistance of counsel claim, in reviewing several unobjected prosecutorial misstatements, in
regard to re-victimization the court, restating Brown's conclusions, reiterated that such remarks
were improper appeals for sympathy that would create hostile emotions toward the defendant
and were improper expressions of personal belief. (/d.771)

The court acknowledges that the cited cases involve multiple improper prosecutorial statements
having a cumulative effect on the verdicts. In Mr. Parker’s case, though, the cited remarks were
mentioned only briefly in rebuttal. So, the question remains, are these so egregious that they
justify relief pursuant to rule 3.600 (b) or is the error harmless?

The fact that a highly improper closing remark is made by the State does not compel reversal in
every situation. In Hightower v. State, 592 So. 2d 689 (Fla. 3d DCA 1991) the prosecutor
disparaged opposing counsel and defense claimed fundamental error. Given the overwhelming
evidence at trial, the error was found harmless by the majority. This precipitated a dissent
premised on the Supreme Court’s statement in Adams v. State, 192 So. 2d 762 (Fla.1966) that
the test for harin is whether the remark might have been prejudicial. ' (Another case excusing

! In disapproving the State’s closing argument in a death penalty case, the Adams court said “The
... remarks perhaps would not constitute fatal error were their Effect limited solely to the person
toward whom they were formally addressed-the defense attorney. We are concerned, however,
that the remarks Might have attitudinized the jurors against the Appellant, and as such be
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prosecutor’s closing remarks is Rodriguez v. State, 609 So.2d 493, 501 (Fla.1992), where the
comment referencing defendant’s in-court demeanor — he was apparently sleeping during closing
argument - was “clearly improper” but was isolated and there was ample evidence of guilt.)

Modha v. State, 962 So. 2d 383, 384 (Fla. 5th DCA 2007), is a per curiam affirmance but with a
special concurring opinion, The author acknowledged the State made several improper remarks
in closing argument that were “particularly egregious.” However, using the appellate standard for
fundamental error, the judge said: 2

Because defense counsel failed to object, the issue is whether the prosecutor's
improper argument constituted fundamental error. Kilgore v. State, 688 So.2d
895, 898 (Fla.1996). The Florida Supreme Court has defined fundamental error in
closing argument as being error that “reach[es] down into the validity of the trial
itself to the extent that a verdict of guilty could not have been obtained without
the assistance of the alleged error.” Id. Based on the facts of this case, I cannot
find fundamental error. I do conclude, however, that the prosecutor needs to be
reminded of her duty to refrain from inflammatory argument so that the cause
may be decided according to the evidence and the law. Palazon, 711 So.2d at
1178-79 (Blue, J., concurring).

In an opinion offered by the State, King v. State, 623 So. 2d 486, 488 (Fla. 1993), the Supreme
Court acknowledged the prosecutor’s cumulative comments in a murder case were improper, but
insufficient to taint the verdict. It said:

King also argues that several comments by the prosecutor during opening and
closing arguments were so improper as to constitute prosecutorial misconduct and
that the trial court erred in overruling his objections to these comments. A
conviction will not be overturned unless a prosecutor's comment is so prejudicial
that it vitiates the entire trial. State v. Murray, 443 So0.2d 955 (Fla.1984). Any
error in prosecutorial comments is harmless, however, if there is no reasonable
possibility that those comments affected the verdict. Watts v. State, 593 So.2d 198
(Fla.), cert. denied, 505 U.S. 1210, 112 S.Ct. 3006, 120 L.Ed.2d 881 (1992);
Murray. After reviewing this record, we conclude that the comments did not
affect the verdict and that any error was, therefore, harmless. (Emphasis added.)

The concept of whether the offensive remarks might have unduly prejudiced the jury was a basis
for reversal in Chambers v. State, 924 So. 2d 975 (Fla. 2d DCA 2006). Chambers involved a
burglary of a dwelling with assaults and battery committed against defendant’s girlfriend and a
closing argument with re-victimization elements. The Second District follows this construct. It is
particularly applicable where the State’s evidence is not overwhelming and disputed and the

prejudicial to his cause.” Adams v. State, 192 So. 2d 762, 764 (Fla. 1966) (The words Effect and
Might are capitalized in the opinion.)

* The appellate search for fundamental error in reviewing prosecutors’ closing comments
appears to be analogous to the trial court’s role under Rule 3,600 (b) — to evaluate new trial
motions to determine if substantial prejudice has been established.
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potential of inflaming juror passions is high, as in Parker’s prosecution. In such situations, the
possibility of prejudicial effect on the verdict is the appellate guide as to whether a new trial is

As stated in Chambers:

In order to require a new trial based on improper prosecutorial comments, the
prosecutor's comments must either deprive the defendant of a fair and impartial
trial, materially contribute to the conviction, be so harmful or fundamentally
tainted as to require a new trial, or be so inflammatory that they might have
influenced the jury to reach a more severe verdict than that it would have
otherwise reached. Spencer v. State, 645 S0.2d 377, 383 (Fla.1994). Here, we
conclude the argument deprived Mr. Chambers of a fair and impartial trial and
was so inflammatory it may have influenced the jury to reach a more severe
verdict than it would have otherwise rendered. Thus a new trial is warranted. See
Johns v. State, 832 So0.2d 959 (Fla. 2d DCA 2002). Although there was evidence
to support the convictions, that evidence was disputed, particularly as it related to
whether the packing of the victim's bag to purportedly run away with Mr.
Chambers constituted a “robbery” and whether each crime involved the use of a
“firearm” or a “deadly weapon.” As such, we cannot conclude the error was
harmless. (Emphasis added.) Chambers v. State, 924 So. 2d 975, 978-79.

The Supreme Court alluded to this principle in Spencer v. State, 645 So. 2d 377 (Fla. 1994)
where the prosecutor in closing referenced matters outside the evidence. The court noted this was
insufficient to vitiate the entire trial. However, in the process it observed the comments were
“not so inflammatory that they might have influenced the jury to reach a more severe verdict than
it would have been.” Emphasis added. (/4. 383) 3

The opinions excusing improper comments because of the overwhelming quantity and quality of
evidence are not applicable here. This is not a typical “he said — she said” case between former
lovers. Compelling forensic evidence by a qualified medical professional confirmed vaginal
injury consistent with L.P.’s description of digital penetration. L.P.’s testimony itself rang with
veracity as to the nature of the assaults and battery, and defendant’s trial testimony when
compared to his recorded police Mirandized statement, showed him to be prevaricating and an
untrustworthy narrator. Nevertheless, key evidence was zealously challenged at every step by
defense and the case was by no means a slam dunk for the State.

3 In rebuttal, the Assistant State Attorney also argued matters not in evidence, referencing a
venire member’s opinion of the effects of trauma as if it were testimony: “Now, . . . we’re going
to go over trauma and what it is. Because we talked about it in jury selection. And for those of
you who missed it, trauma doesn’t make you logical. Fear doesn’t make you logical. We all
heard it. We heard our juror that worked in the ER talk about trauma responses, how it makes
people angry, how it makes them shut down, how some people cry, how some people scream.
Fight, flight, or freeze. We talked about that.” (Transcript attached to defense motion, pp 146 —
147). These comments passed without objection.
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In Parker’s case, considering the mandate of Rule 3.600 (b), the Second District’s guidance in
Chambers, as well as the Supreme Court’s holdings in Adams and King and related cases, is
there a reasonable possibility that the prosecutor’s inflammatory remarks prejudiced substantial
rights of defendant and fundamentally tainted the verdict? The court finds the argument most
likely had such impact and that they had a plausibly impermissible effect on the jury.
Consequently, it cannot conclude they were harmless, and Rule 3.600(b) requires a new trial on

all counts. *
C. Application of Rule 3.600 (a)(2): Weight of the Evidence Review (Count 1)

Rule 3.600 (a)(2) places the trial court in a unique position. The applicable standard is stated in
Ferebee v. State, 967 So. 2d 1071, 1073 (Fla. 2d DCA 2007):

When considering a motion for new trial under rule 3.600(a)(2) based on a claim
that the verdict is against the weight of the evidence, the trial court must exercise
its discretion to determine “whether a greater amount of credible evidence
supports” an acquittal. ... “Rule 3.600(a)(2) thus enables the trial judge to weigh
the evidence and determine the credibility of witnesses so as to act, in effect, as an
additional juror.” Tibbs v. State, 397 So0.2d 1120, 1123 n. 9 (Fla.1981).

As will be seen, after a review of the facts in light of the jury instructions, the testimony, and the
legal requirements necessary to sustain Count 1, it will be apparent the greater weight of the
evidence does not support the verdict.

This analysis requires a brief overview of the trial testimony and must be considered in the
context of a lengthy pertod of intimate friendship between two consenting adults.

Starting out as work friends, defendant and the victim, L.P., were acquaintances for about 13
years. By August of 2022, this had evolved into an 8-year romantic relationship. While he was
enjoying intimacy with L.P. at her home, Mr. Parker was cohabiting with his main paramour
(now his wife) in a separate residence. Theirs was an open relationship, meaning each of the
women knew about the other, knowing he was engaged in sexual activities with both.

Detendant, who had a key and free access to L.P.’s house, would make romantic calls at the
victim’s residence from time to time, sometimes staying the night, always returning home. Over
the course of nearly a decade, the relationship had frequent breakups, but the two always were
able to repair the friendship.

In July of 2022, L.P. was hopeful she was becoming the more significant of the two in his
affections, and that their relationship was progressing to a more favored status vis-a-vis her
competitor. On July 17, 2022, while sitting alone in his new truck while he was at a golf course,
she opened the glove box and found the truck title and registration naming the other woman co-

* The above resolves all counts. However, defendant’s motion implicates another section of Rule
3.600 which this court is inclined to address, this to provide for a comprehensive review in the
event of an appeal.



owner with Parker. She considered this deceitful, and it made her angry. She jumped out of the
vehicle announcing, despite Parker’s entreaties, that she was going to walk home.

This incident started the chain of events that ended with the defendant’s arrest on August 21,
2022.

After the spat on July 17, communication between the two ceased until July 27. On that
occasion, defendant drops by L.P.’s house, she lets him in and they “kiss and make up.” He
spends the night, they have sex, and they resume friendly bi-lateral texts and phone calls.

On August 1, he stops by, they are intimate, and he spends the night. The next day, August 2, he
leaves for a business trip. At noon, he texts her, “Hey, sorry, got busy. Made it to Orlando. 10:45.
Thank you. Have a great day, XO.” (Explained as hugs and kisses.) She responds: “Yes.
Thinking about you. Taking lunch now, X0.”

On August 3, he texts at 12:28 a.m., and says, “Good night, babe. Sleep tight. Sweet dreams,
XO.” Then, at 8:19, he texts “Good morning,” to which L.P. responds: “Morning. I know I’ve
been sending mixed signals. I need my space. | am deeply hurt by you. I need time to work on
myself and time to reflect. I am hoping you respect my wishes. I really don’t want to have to
trespass you.” This message caught defendant by surprise because to him it was not precipitated
by any altercation the day before.

From August 3 to August 21, L.P. cut off all communication. Mr. Parker tried to break through
the wall of silence using all the normal means but was unsuccessful. She had blocked him from
her Face Book account and on August 13, he sent this message: “I miss you been dreaming about
you want to see you, touch you, smell you, taste you!!!”

On August 20, he dropped by L.P.’s home to have a conversation. The keypad code that allowed
access had been changed. He knocked, there was no answer, so he left.

The next day, he calls her in the morning to set up a meeting but gets no response. He shows up
at the residence unannounced and uninvited shortly after 10:00 a.m. Ring camera footage shows
him backing his truck into the driveway and parking. He exits wearing golf attire and heads to
the back door of the residence passing through an accessible fence gate. This was a manner of
ingress used during more harmonious times.

The back sliding door was unlocked, he enters and discovers her just coming out of a shower
wrapped in a towel. This is when the criminal acts alleged in Counts 2, 3 and 4 were committed.
L.P. tried to frighten him off during the assaults by saying her adult daughter, whom she claimed
was visiting a relative nearby, was expected home soon. He leaves by the front door doubting
this, drives a short distance to the relative’s home, does not see the daughter’s car, and returns to
L.P.s unlocked entry door. He pops his head in, confronting L.P. and “says his piece,” accusing
her of lying to get him out of the house. After he leaves law enforcement is notified.

The dispositive issue on Count 1 is what was the evidence of Parker’s intent when he crossed
onto L.P.’s property and threshold on August 21. Several jury instructions are implicated:



Count 1: 3

To prove the crime of Burglary of an Occupied Dwelling with Assault or
Battery, the State must prove the following three elements beyond a reasonable
doubt:

1. Jeffrey Richard Parker entered an occupied dwelling owned by or in
the possession of Lysa Peluso.

2. At the time of entering the structure, Jeffrey Richard Parker had the
intent to commit a crime other than burglary or trespass in that
structure,

3. And in the course of committing the Burglary, Jeffrey Parker actually
and intentionally touched or struck Lysa Peluso against her will.

It is a defense to the crime of Burglary if Jeffrey Parker was invited to
enter the structure. The State has the burden of proving beyond a reasonable
doubt that Jeffrey Parker was not invited to enter the structure.

The intent with which an act is done is an operation of the mind and,
therefore, is not always capable of direct and positive proof. It may be
established by circumstantial evidence like any other fact in a case.

Even though an unlawful entering a structure is proved, if the evidence

does not establish that it was done with the intent to commit a crime within, an
offense other than burglary or trespass, the defendant must be found not guilty
of Burglary.

You may infer that Jeffrey Parker had the intent to commit a crime inside
a structure if the entering of the structure was done stealthily and without the
consent of the owner or occupant . . . .

ok s o ok ok ok

As referenced in the instruction, intent may be proven by circumstantial evidence. In Parker’s
case, based on the chronology of events preceding the trespass and the facts contemporaneous
with entry into L.P.’s home, the greater weight of the circumstantial evidence does not support
an inference that when he entered the victim’s dwelling he had an intent to have non-consensual
physical or sexual contact with his erstwhile girlfriend. This element is an indispensable
requirement for a sustainable conviction on Count 1. State v. Waters, 436 So.2d 66, 69, (Fla.
1983).

> This reproduces instructions given the jury on September 26, 2025.
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That entry was without L.P.’s consent cannot be contested. She had ghosted him since August 3,
s0 he knew he was not welcome in her presence. Plus, she had changed the front door access
code. Nevertheless, the weight of the evidence is that his reasons for approaching her and for
coming on her property without permission was for purposes of engaging in a dialogue, to renew
efforts to revive their relationship consistent with an established pattern of past conduct. To say
he came to the property on August 21 with a plan to commit unlawful touching, assault, or
battery is fanciful. This takes the offense outside the purview of the specific burglary charge
alleged in Count 1.

As to the applicability of the jury instruction on stealth: “You may infer that Jeffrey Parker had
the intent to commit a crime inside a structure if the entering of the structure was done stealthily
and without the consent of the owner or occupant,” stealth is not defined in the statute. However,
it has been described often in appellate cases. A defendant acts “stealthily” for purpose of
establishing prima facie evidence of intent to commit an offense in a structure when his actions
are done in a furtive or clandestine manner to avoid discovery. White v. State, 310 So. 3d 967
(Fla. 2d DCA 2020); Lanzo v. State, 73 So. 3d 817, 819 (Fla. 5th DCA 2011).

Here, there was nothing furtive or clandestine about defendant’s behavior. He acts in broad
daylight on a Sunday morning, parks his truck where he and it can be seen by passersby, and
shows himself walking on and off the property knowing he is being recorded on a Ring camera.
It is clear he simply did not care about being detected and was acting brazenly. This is hardly
stealth. Consequently, the inference that Jeffrey Parker had an intent to commit crimes like
burglary or physical assault based on the stealth instruction cannot be made.

This is not to excuse his conduct after entering the dwelling. When he surprised her in a
vulnerable state, he took advantage of the situation, ignoring her protestations and failing to
abide by her repeated demands that “No means No.” From there, the events leading to the
justifiable jury verdicts in support of Counts 2, 3, and 4 occurred.

The State argues the text sent to the blocked Face Book account on August 13, “I miss you been
dreaming about you want to see you, touch you, smell you, taste you!!!” can be inferred as a
declaration that he intended to force a battery or oral sex. There is a difference between an
inference a jury is properly allowed to make, and rank speculation, which it is not. This is the
latter. There is no history of non-consensual sex or partner violence and given the pattern of
break-ups and peaceful make-ups the greater weight of the testimony supports the only
reasonable deduction in the context of their relationship is that his intent when entering into the
residence was to reconcile, not to rape, and if necessary, trespass to achieve that goal.

Except as to Count 1, the greater weight of the evidence strongly supports the jury’s verdict. The
State’s case was bolstered by defendant’s Mirandized and inconsistent statements to law
enforcement, forensic evidence, his testimony on the stand the jury found unconvincing, and
compelling testimony of the victim.



II. NOW, THEREFORE, it is ORDERED the verdicts are vacated, and pursuant to Rule
3.600 (b) the Motion for New Trial is GRANTED as to Counts 1, 2, 3 and 4; and
pursuant to Rule 3.600 (a)(2) it is ORDERED the Motion for New Trial is GRANTED

but only as to Count 1.
DONE AND ORDERED at Sarasota, Florida, Sarasota County, this 1st day of December

2025.
Aet 2 pAN o ) (_Jﬂ_,f/&

LEE E. HAWORTH, Senior Circuit Judge
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