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PER CURIAM.
Carlos Cromartie seeks review of the decision of the First District Court of

Appeal in Cromartje v, State, 16 So. 3d 882 (Fla. 1st DCA 2009), on the ground

that it expressly and directly conflicts with Hannum v. State, 13 So. 3d 132 (¥la. 2d

DCA 2009), on a question of law. We have jurisdiction. See art. V, § 3(b)(3), Fla.
Const. For the following reasons, we quash the decision of the First District and
remand to the trial court for resentencing.
Facts
Cromartie was convicted of trafficking in cocair}e and sale or possession of

cocaine within 1000 feet of a church. His sentencing scoresheet showed a lowest



possible sentence of 7.83 years of imprisonment. At the sentencing hearing, Judge
Dekker heard character testimony from five witnesses and from Cromartie, Judge
Dekker sentenced him to two concurrent eight-year terms. Specifically, Judge
Dekker said that the minimum time was 93.975 months, which she rounded “to 94
months, that’s 7.8 years, And I'll round it to § years.” Judge Dekker noted that the
sentence could have easily been ten years, but that she lowered it because of
Cromartie’s family support system.

Cromartie filed a motion to correct sentencing error under Florida Rule of
Criminal Procedure 3.800(b), alleging that the State had improperly considered the
trafficking count as a level 8 offense rather than a level 7 offense. The trial court
granted the motion, and a new scoresheet was prepared showing the lowest
possible sentence as 73.95 months (6.16 years). At Cromartie’s resentencing
hearing, counsel asked the court to again impose a sentence at the Iow end of the
range and use the same fraction of years it had added before. The following
exchange took place:

THE COURT: This is — let me give you my impression here to short

circuit, perhaps, this. I mean, you’re all welcome to do whatever, but

this is how this plays out to me.

In refreshing my memory about this, I'm looking at the

transcript, knowing my philosophies and how I do, I am confident that

a year difference in the scoresheet would not have made a difference

to me. So in other words, if the scoresheet had said — and this is 73

point — everybody agrees it’s 73.95, which I divide by 12, 15 6.16
years.



MR. UFFERMAN [Cromartie’s counsel]: Correct.

THE COURT: Okay. Now, what — so my point is, is that there is
nothing about the evidence or the sentence that I can recall or about
my philosophy that I would have done anything different other than
probably just say, okay. Fine. That 73.95 is okay. Now, except, I
usually round up.

MR, UFFERMAN: Sure.

THE COURT: And it’s because unless — and if | have a very deep
concern that I would probably even go under the minimum if allowed,
then I will stick with the exact number on the scoresheet. Otherwise,

- you know, it just — it’s in the ballpark, and if it’s in the ballpark, I
round up, unless there’s an agreement to do something else.

Now, when there’s an agreement, that’s different. So you’ll see
lots of judgments and sentences where maybe I do exactly that, but
that’s because there was an agreement to do that, or I stated on the
record that the person should get the minimum. So employing that,
my philosophy is — and I did state on the record that this could have
easily been 10 years or more depending upon other circumstances.
“"But those circumstances 1 didn’t find to exist then. There’s no reason
to find they exist now, and to do anything.

So my feeling is 73.95 divided by 12 is 6.16, and I would round
up to seven years, and that’s what I would do. And I don’t see really a
big argument about doing something different, because I’'m not going
to — I cannot sit here in good faith and say I would have given him
eight years no matter what the scoresheet said, because I really don’t
think that’s true.

But at the same time I’m not so offended by the amount of the
score that I’'m going to say, or change my mind about what the facts
showed, and say, oh, gee, I feel really bad for him, and I’m going to
- stick with 73.95 months.

MR. UFFERMAN: No, I understand —

THE COURT: I don’t see that either.



MR. UFFERMAN: —~ your arguments, the reasoning, perfectly, Your
Honor. The only thing I would ask is because you rounded up .2 last
time, 1 would ask that you round up .2 this time.

THE COURT: No. I don’t do that. I round off in years. What can I
tell you? That’s just my way.

MR. UFFERMAN: Because, again, consistent with what you did
before, this comes out to 6.16. You round up from 7.8 to 8.0 —

THE COURT: I always round up. If it’s over the years — because I
never go below the minimum that I feel I'm required to. And if I -
really doesn’t make a difference. I mean, I know it matters to your
client, every month and every day he does. But I'm telling you in the
real world whether you give somebody nine years or ten years doesn’t
much matter, you know. It just doesn’t. And to have - that’s an
argument over minutia.

So, you know, philosophically you have to have some approach
to deal with this, and when — and so what I’m saying is 6.16 1s the
presumptive minimum.

MR. UFFERMAN: Correct.
THE COURT: I can’t do any less than that.
MR. UFFERMAN: Correct.

THE COURT: What do | think is a fair sentence? I think seven is a
fair sentence, then, given the corrected scoresheet.

MR. UFFERMAN: I understand. Again, I would ask the Court to
extend mercy, and in light of the fact that it was rounded up .2 last
time, I would ask the Court to only round it up .2 this time.

THE COURT: Okay. Well, I don’t operate with that kind of precision.
So, and in this case there’s no clue that I would have, you know, as
open [sic] to — that’s why [ wanted to look at the sentencing hearing.
Because sometimes | will state for the record exactly my feelings
about a sentence, especially a sentence that I don’t feel comfortable



with, and knowing myself, I know myself pretty well, I could discern
this right away where my mind was, so.

MR. UFFERMAN: Okay.

THE COURT: I feel very, very comfortable with that addition. So
anything else you want to throw at me to change my mind about it?

MR. UFFERMAN: Of course I have my client’s family here, and they
would love to try to convince you, but I don’t -

THE COURT: It would be all the same thing, and I accept it. I mean, [
accept that he had a lot of family support and a lot of issues. So that
was fine. I mean, in other words I didn’t going [sic] over —

MR. UFFERMAN: No, I understand.

THE COURT: — substantially over the required minimum. And a
seven [is] not substantially over the required minimum.

MR. UFFERMAN: No. Again, the only legal argument [ can make,
and I’m making it for the record, is that since you went up .2 last time,
vou should go up .2 this time.
THE COURT: Okay.
MR. UFFERMAN: You’ve overruled that objection.
THE COURT: All right.
MR. UFFERMAN: I think it’s preserved for the record . . ..
The written judgment and sentence was entered reflecting a seven-year sentence.

On March 3, 2008, Cromartie filed his second rule 3.800(b) motion, raising

the claim that the trial court’s policy of rounding up violates due process. The trial



court denied Cromartie’s motion on March 6, 2008. On appeal, the First District
held, in full:

We find merit in Appellant’s argument that the trial judge’s

- stated policy of mechanically rounding up a prison sentence to the
nearest whole number (in this case, from 7.83 years to 8 years
originally and from 6.16 years to 7 years on resentencing) without any
reflection on the individual merits of a particular defendant’s case is
arbitrary and consequently a denial of due process. Yet we are
constrained to AFFIRM as the argument was not raised
contemporaneously. See Jackson v. State, 983 So. 2d 562 (Fla. 2008);
Brown v, State, 994 So. 2d 480 (Fla. 1st DCA 2008).

Cromartie, 16 So. 3d at 882-83. Cromartie sought discretionary jurisdiction, citing

express and direct conflict with Hannum v. State, 13 So. 3d 132 (Fla. 2d DCA

2009), and we accepted review.
Jurisdiction

In Hannum, the Second District determined whether the trial court judge
improperly considered certain factors in imposing sentence. Specifically, during
the sentencing hearing Hannum repeatedly asserted that he had acted appropriately
and the trial judge responded with a great deal of concern that Hannum would not
take responsibility for his actions. Id. Although the State recommended probation,
the court sentenced Hannum to twenty-four months’ incarceration. Id. at 135.
Hannum filed a motion under rule 3.800(b), arguing that the trial court abused its
discretion in imposing sentence based on his refusal to take personal responsibility.

Id. The trial court denied the motion. On appeal, the Second District opined that



rule 3.800(b) was not the proper way to preserve for “appeal the issue of whether
the [trial} court improperly considered certain factors [like Hannum’s refusal to
take responsibility] in imposing sentence.” Id. However, the Second District then
conducted the appropriate analysis for an error in the sentencing process, noting
that such errors, unlike errors in sentencing orders, are automatically preserved for

appeal so long as the error is fundamental. Id. at 135 (citing Jackson v. State, 983

So. 2d 562, 574 (Fla. 2008)). “[F]or an error to be so fundamental that it can be
raised for the first time on appeal, the error must be basic to the judicial decision
under review and equivalent to a denial of due process.” Hannum, 13 So. 3d at

135 (alteration in original) (quoting Hopkins v. State, 632 So. 2d 1372, 1374 (Fla.

1994)). Ultimately, the court found that the trial judge’s error was equivalent to a
denial of due process, and thus constituted fundamental error. Hannum, 13 So. 3d
at 136 (“The trial court’s improper consideration of the fact that Hannum
maintained his innocence . . . was equivalent to a denial of due process. . . .
Accordingly, the trial court committed fundamental error in imposing sentence.”).
Although the First District notes that there is a denial of due process, it does
not consider whether such denial of due process was a fundamental error and
whether the error complained of was an error in the sentencing process or in the

sentencing order. We accepted jurisdiction to clarify that the trial judge’s arbitrary



policy of rounding up sentences constitutes a due process violation that is
fundamental error reviewable on appeal without contemporaneous ob] ection.’
Standard of Review
The issue in this case is a pure question of law and therefore the standard of

review is de novo. D’Angelo v. Fitzmaurice, 863 So. 2d 311, 314 (Fla. 2003)

(“The standard of review for the pure questions of law be.fore us is de novo.”).
Discussion

During resentencing, after noting that the minimum required sentence was
reflected on the scoresheet as 73.95 months, Judge Dekker noted she would be
rounding the sentence to seven years. After the sentence was entered, Cromartie
filed a motion under 3.800(b) alleging that the rounding policy was arbitrary and a
denial of his right to due process. The trial court denied Cromartie’s 3.800(b)
motion, stating: “It is not improper for a judge to have a sentencing philosophy and
to express it. The sentence was a proper exercise of discretion.” While we agree
with the trial court that this is not an error that is cognizable under rule 3.800(b),
we also agree with the First District that the trial court’s policy is arbitrary and

constitutes a violation of due process. Furthermore, we disagree with the First

1. We have previously noted, “If an appellate court refuses to consider
unpreserved error, then by definition the error could not have been fundamental.”
Carratelli v. State, 961 So. 2d 312, 325 (Fla. 2007) (postconviction case discussing
the appropriate standard to apply in a juror challenge case).
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District that we are constrained from reviewing the error, because such a violation
of due process constitutes fundamental error that is reviewable on appeal. |
As noted in Jackson, where there is no contemporaneous objection during a
sentencing hearing and where the error does not qualify as a “sentencing error” that
can be raised in a rule 3.800(b) motion, the error can still be considered and
remedied on appeal if the error 1s fundamental. Jackson, 983 So. 2d at 574, “[F]or
an error to be so fundamental that it can be raised for the first time on appeal, the
error must be basic to thé judicial decision under review and equivalent to a denial

of due process.” Id. at 575 (quoting Hopkins v. State, 632 So. 2d 1372, 1374 (Fla.

1994)).
Relating to sentencing, we have stated:

[1]n order to be considered fundamental, an error must be serious. In
determining the seriousness of an error, the inquiry must focus on the
nature of the error, its qualitative effect on the sentencing process and
its quantitative effect on the sentence. In most cases, a fundamental
sentencing error will be one that affects the determination of the
length of the sentence such that the interests of justice will not be
served if the error remains uncorrected.

Maddox v. State, 760 So. 2d 89, 99-100 (Fla. 2000) (citation omitted). In Maddox,

we opined that “an error that improperly extends the defendant’s incarceration or
supervision would likely impress us as fundamental.” Maddox, 760 So. 2d at 100

(quoting Bain v. State, 730 So. 2d 296, 305 (Fla. 2d DCA 1999)).




Here, the sentence imposed was within the legal guidelines—it was above
the minimum required by the scoresheet and below the statutory maximum, but the
trial judge’s stated policy “improperly extended” Cromartie’s incarceration in an
arbitrary manner. Because we find that this policy of “rounding up” violated
Cromartie’s right to due process, we quash the decision below and remand with
directions that the trial court be directed to enter a sentence at the bottom of the
guidelines and consistent with the reasoning we have expressed herein.

It is so ordered.

LEWIS, QUINCE, LABARGA, and PERRY, JJ., concur.

PARIENTE, I, concurs in result with an opinion.

CANADY, C.J., dissents with an opinion, in which POLSTON, J., concurs.
NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND
IF FILED, DETERMINED.

PARIENTE, JI., concurring in result.

] agree with the majority that the trial judge’s arbitrary “rounding-up” policy
violated Cromartie’s right to due process, resﬁlting in fundamental error. I concur
in result, however, because in my view, the error of which Cromartie complains 1s
a “sentencing error,” and he properly preserved that claim for appellate review by
filing a rule 3.800(b) motion, in which he specifically raised this error of law as a

ground for relief. Whether treated as preserved error or fundamental error, there

was no barrier to the appellate court granting relief on appeal.
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By its express terms, rule 3.800(b) allows a defendant to file in the trial court
a motion to correct “any sentencing error.” The rule’s intent is “to ensure that
sentencing errors will be corrected at the earliest possible opportunity by the trial

court.,” Amends. to Fla. Rules of Crim. Pro. 3.111(e) & 3.800 & Fla. Rule of App.

Pro. 9.020(h), 9.140, & 9.600, 761 So. 2d 1015, 1020 (Fla. 1999). In Jackson v.

State, 983 So. 2d 562, 569, 571 (Fla. 2008), we confronted the lower courts’ broad
interpretation of the term “sentencing error” under rule 3.800(b), which appeared
to allow challenges to any rulings that occurred at any point during the sentencing
process. We disagreed with such a broad interpretation of rule 3.800(b). See
Jackson, 983 So. 2d at 574. In reaching that conclusion, we clarified that rule
3.800(b) was reserved only for errors in the sentence itself and could not be read so
expansively as to encompass “any error that might conceivably occur during a

sentencing hearing.” Id. at 573 (quoting Jackson v. State, 952 So. 2d 613,616

(Fla. 2d DCA 2007) (Stringer, J., specially concurring)). However, we also
cautioned against reading 3.800(b) too narrowly, stating that the rule was not
limited to correcting only sentencing errors to which the defendant had no
opportunity to object. lc_l_ at 574.

We stressed in Jackson that rule 3.800(b) could also be used to correct or
preserve for appeal “any error in an order entered as a result of the sentencing

process—that is, orders related to the sanctions imposed.” Id. at 574. In other
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words, we held that rule 3.800(b) was a proper vehicle to preserve and correct
errors during sentencing that affect or are “related to the ultimate sanctions
imposed.” [Id. at 573.

Based upon my reading of Jackson, I believe the majority in this case
ascribes too narrow an interpretation to rule 3.800(b). Here, it is clear that the trial
judge’s arbitrary “rounding-up” policy directly impacted Cromartie’s sentence—
affecting and “relat[ing] to the ultimate sanction[] imposed.” Jackson, 983 So. 2d
at 573. In contrast to Jackson, where the error—a partial denial of counsel at the
sentencing hearing—had no effect on the defendant’s actual sentence, in this case,
the trial judge’s mechanical policy during resentencing of rounding up the sentence
produced an error in the sentencing order itself. After Cromartie filed his rule
3.800(b) motion, which apprised the trial judge of this error, the judge was given a
chance to correct {he error at the earliest possible opportunity. She failed to do so
and, in fact, reaffirmed her “rounding-up” policy.

Under these circumstances, and in accord with Jackson, I conclude that the
error of which Cromartie complains is a “sentencing error” for the purposes of rule
3.800(b). Therefore, the fact that Cromartie did not raise a specific objection to
this issue at resentencing did not preclude appellate review of his claim because the
error was properly preserved. See Jackson, 983 So. 2d at 565 (“If it is [sentencing

error], then for the error to be considered on appeal the defendant must ¢ither
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object at the time or file a post-sentence motion under rule 3.800(b).” (emphasis
added)).

The conclusion that Cromartie’s claim of error was properly preserved is not
only consistent with this Court’s decision in Jackson, but it also fosters the original
intent behind rule 3.800(b) to ensure that sentencing errors are remedied at the
earliest possible opportunity by the trial court, which is best able to investigate and
correct such errors. Therefore, because the error was properly preserved, there is
no need to analyze the issue before us as one of fundamental error. Nevertheless,

under either analysis, reversible error occurred, and I therefore concur in the result.

CANADY, C.J.,, dissenting.

Because I conclude that the comments of the sentencing judge which are at
issue here do not constitute fundamental error, I dissent. The minor impact of the
- sentencing judge’s “rounding-up” methodology on Cromartie’s sentence does not
rise to the level of error “that affects the determination of the length of the sentence
such that the interests of justice will not be served if the error remains

uncorrected.” Maddox v. State, 760 So. 2d 89, 100 (Fla. 2000).

“We have warned that the fundamental error doctrine applies only rarely,”

Harrell v, State, 894 So. 2d 935, 941 (Fla. 2005 )—that is, “where a jurisdictional

error appears or where the interests of justice present a compelling demand for its
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application.” Smith v. State, 521 So. 2d 106, 108 (Fla. 1988). The error asserted

here is not of this magnitude. Although I do not agree with the First District’s
characterization of the asserted error here as “a denial of due process,” I agree with

the First District’s decision to affirm the sentence. Cromartie v, State, 16 So. 3d

882, 883 (Fla. Ist DCA 2009).

POLSTON, I., concurs.

Application for Review of the Decision of the District Court of Appeal - Direct
Conflict of Decisions

First District - Case No. 1D07-352

(Leon County)
Michael Ufferman of Michael Ufferman Law Firm, P.A., Tallahassee, Florida,

for Petitioner

Pamela Jo Bondi, Attorney General, Trisha Meggs Pate, Bureau Chief, Natalie D.
Kirk, and Thomas H. Duffy, Assistant Attorneys General, Tallahassee, Florida,

for Respondent
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FLORIDA SUPREME COURT
JUDICIAL EVALUATION PROCEDURE

PURPOSE

The prime goal of the Florida Supreme Court Judicial Evaluation Procedure is to provide a
confidential means by which the attorney members of The Florida Bar can communicate with The
Florida Bar members who sit as justices of the Supreme Court of Florida concerning what the
attorney members of The Florida Bar perceive to be the specific strengths and weaknesses of their
judicial performance, thereby assisting the Justlces in eliminating weaknesses and enhancing
strengths.

The attorneys who complete the evaluations should endeavor to be thoughtful and objective
in their critique, putting aside any consideration of whether their client did or did not prevail in the
particular matter before the Court. The evaluated justice should accept this information in that spint
and use the information to maintain and improve performance. The evaluation is not designed to
be case specific, although the justice’s performance in the particular case my be taken into account.

PLAN DESCRIPTION

At the time an opinion is released in a case before the Supreme Court, the clerk shall transmit
the judicial evaluation form and instructions on how to complete the evaluation to all counsel of
record who participated in the case. The evaluating lawyer shall duplicate the form and complete
an evaluation for as many members of the panel deciding the case as he or she wishes. To assure
anonymity, the evaluation shall be sealed in an inner envelope bearing the justice’s name, which
subsequently shall be placed in a plain mailing envelope addressed fo the clerk and labeled “judicial
evaluation.” If the evaluation envelope 1s not sealed or does not have the justice’s name on it, the
evaluation will be discarded.

The clerk will receive the evaluations, remove them from the mailing envelopes and maintain
them in confidence until the end of the quarter of each calendar year. At that time, the clerk will
deliver the evaluations of each justice to him or her personally. From the time of receipt of the
evaluations until delivery to the evaluated justice, the evaluations shall be held confidential by the
clerk. Neither the clerk nor any other person shall review the evaluations. After reviewing the
evaluations, the evaluated justice may retain or discard the evaluations. The evaluated justice may
communicate the substance of an evaluation to the chief justice or to another justice for the purpose
of peer input, but otherwise the evaluations may not be disclosed to any other person. These
evaluations are intended to be confidential pursuant to Fla. R. Jud. Admin. 2.051(c)(4).

FORM

The Supreme Court Justice Evaluation is attached.
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Instructions:
1. If you wish to evaluate more than one justice on the panel, duplicate this form.
2. Complete a form for each justice you wish to evaluate. Please type or write legibly.
3. Place each completed form in a plain envelope marked “judicial evaluation” and “confidential.”
a) The envelope for each evaluation must be sealed.
b) Place the name of the evaluated justice on the face of the envelope,
IMPORTANT: ¢} Do not enclose the evaluation of more than one justice in the same envelope.
4. Place the plain envelope(s) containing the evaluation(s) in a transmittal envelope and mail to:
Thomas D, Hall
Clerk of the Supreme Court of Florida
500 South Duval Street
Tallahassee, Florida 32399

CONFIDENTIAL
SUPREME COURT JUSTICE EVALUATION

Evaluated Justice

Please mark your evaluation of the above-named justice and enter your comments without
being case-specific. If you do not have sufficient familiarity with this justice to make an accurate
evaluation, please do not submit an evaluation.

No Opinion or Needs
Not Observed Excellent Satisfactory Improvement

1. Judicial Demeanor
(Including any bias
or prejudice)

Comment:

2. Focuson Relevant
Issues

Comment:

3. Knowledge and
Application of Facts

Comment:




No Opinion or Needs
Not Observed Excelient Satisfactory Improvement

4. Knowledge and
Application of Law

Comment:

5. Opinion-Wrifing Skill

Comment:

Please characterize your level of familiarity with this justice, on a scale of 1 to 5. 1 being “least
familiar” and 5 being “most familiar.”

a. Oral Argument: 1 2 3 4 5
b. Opinions: 1 2 3 4 5

Suggestions for Improvement:

Upon completion and transmittal by evaluating counsel, this judicial evaluation form shall be the
property of the evaluated justice and shall be a confidential document within the meaning of
Florida Rule of Judicial Administration 2.051(c)(4).



